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5 26 MICHIGAN LAW REVIEW 

Would the same rule be laid down if this were a case of the measurement of 
milk? That, too, foams when poured out in any quantity. At least we 
may say that the decision in the principal case upheld the liquor law, and so 
should meet with approval. 

Master and Servant — Automobile Accident — Relation of Parties.— 
Plaintiff was negligently injured upon the highway by an automobile which 
a father kept upon his premises, and which at the time of the accident was 
driven by his daughter for her own pleasure. In an action, for damages 
against the father, held, that the defendant was not liable. Doran v. 
Thomsen (1008), — N. J. L. — , 71 Atl. 296. 

The decision in the principal case reverses that of the supreme court 
(Doran v. Thomsen, 74 N. J. L. 445, 66 Atl. 897) and is in harmony with a 
recent New York case, Cunningham v. Castle (1908), 127 App. Div. 580, m 
N. Y. Supp. 1057, reviewed in 7 Mich. L. Rev., p. 180. The decision of the 
supreme court was based upon the theory that the relation of master and 
servant existed between the father and daughter. The mere relationship of 
parent and child imposes upon the parent no liability for the torts of the 
child committed without his knowledge or consent express or implied. The 
well-known maxim of the law, "Qui facit per alium facit per se," applies 
only where the trespass of the servant has been commanded or authorized. 
29 Cyc. 1665 ; Wood, Master and Servant, p. 10, § 7 ; McCalla v. Wood, 2 
N. J. L. 81. The father might be liable if the machine were in itself inher- 
ently dangerous and were entrusted to an inexperienced and incompetent 
person, upon the ground of negligence in the father. Van Winkle v. Am. 
Steam Boiler Co., 52 N. J. L. 240, 19 Atl. 472. The decisions in the principal 
case and in Cunningham v. Castle (supra) are logical administrations of the 
law of master and servant under common law principles, and as suggested in 
the latter case the use of automobiles is undoubtedly in need of subjection 
to regulation by statutes and ordinances. For a full discussion of the fore- 
going principles among the recent cases with special reference to automobiles 
see, Stewart v. Baruch, 103 App. Div. 577, 93 N. Y. Supp. 161 ; Clark v. 
Buckmobile Co., 107 App. Div. 120, 94 N. Y. Supp. 771 ; Evans v. Dyke 
Auto. Supply Co., 121 Mo. App. 266, 101 S. W. 1132; Lots v. Hanlon, 217 
Pa. 339, 66 Atl. 525, 10 L. R. A. (N. S.) 202, 118 Am. St. Rep. 922; Lewis v. 
Amorous, 3 Ga. App. 50, 59 S. E. 338; Jones v. Hoge, 47 Wash. 663, 92 Pac. 
433, especially 14 L. R. A. (N. S.) 216, where the decision of the supreme 
court in the principal case is reviewed; Reynolds v. Buck, 127 Iowa 601, 103 
N. W. 946; Patterson v. Kates (C. C), 152 Fed. 481; Slater v. Advance 
Thresher Co., 07 Minn. 305, 107 N. W. 133, 5 L. R. A. (N. S.) 598; Christy 
v. Elliott, 216 111. 31, 1 L. R. A. (N. S.) 215. 

Municipal Corporations — Defective Streets — Notice to City — Legisla- 
tive Regulation. — A charter provision of a municipality required a ten days' 
written notice to the city of the existence of the defect in the street or side- 
walk, prior to the accident, as a condition precedent to any liability on its 
part for damages. Plaintiff in an action for damages did not allege perfor- 
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mance of this condition, and on demurrer it was held, that the legislature 
might legally relieve a municipal corporation from liability or impose liability 
upon such conditions as it should think advisable. Schigley v. City of Waseca 
(1908), — Minn. — , 118 N. W. 259. 

A municipal corporation is a political or governmental agency of the 
state, and its charter being granted for the better government of the particu- 
lar district, the right to insert such provisions as seem to best subserve the 
public interest would seem from the very nature of such an institution to be 
inherent. People ex rel. Wood v. Draper, 15 N. Y. 532 ; Cooley, Const. Lim., 
**i9i-i93; Dillon, Mun. Corp., §§9, 30; Angell & A. Priv. Corp., §31. The 
whole matter of the maintenance of this class of actions for injuries resulting 
from negligence in the keeping of highways and bridges is statutory and 
within the control of the legislature. It can refuse a right of action against 
municipalities for such injuries, and it can impose any conditions precedent 
to the maintenance of such actions. Curry v. Buffalo, 135 N. Y. 366, 32 N. E. 
80; Thrall v. Cuba, 88 App. Div. 413, 84 N. Y. Supp. 661. The question of 
the constitutionality of such a requirement as the one in the principal case 
seems to have been seldom raised, but under analogous circumstances such 
a statutory provision was held not to contravene the provisions of the con- 
stitutional Bill of Rights, which constitutional provision was not intended to 
guarantee indemnity against injury of every species, but only such as result 
from the invasion or infringement of a legal right or the failure to discharge 
a legal duty or obligation. Goddard v. Lincoln, 69 Neb. 594, 96 N. W. 273. 
If the right to recover for such injuries might have been withheld entirely, 
one seeking to recover for such injuries certainly cannot complain of the 
conditions with which the legislature has seen fit to accompany the right. 
McMullen v. City of Middleton, 187 N. Y. 37, 79 N. E. 863, 11 L. R. A. 
(N. S.) 391. The rules of law, like the rules of society, forbid that one 
should complain that a gift is less valuable than it should be. 

Municipal Corporations — Injunction to Restrain Illegal Expenditure 
— Action by Taxpayer. — Pursuant to a resolution of the council, the clerk of 
the village of Piketon was about to make an illegal application of certain of 
the village funds, when the complainant, a taxpayer of the village, brought 
this suit to restrain him from so doing. Held, that the complainant, as a 
taxpayer and property owner in the village, had sufficient interest to maintain 
a suit to restrain the municipal authorities from making an unauthorized 
expenditure of the public funds. Pierce et al. v. Hagans (1908), — Ohio — , 
86 N. E. 519- 

It is believed that it is now universally held that any resident or taxpayer 
of a municipal corporation may maintain a suit to enjoin the illegal use of 
corporate funds in any case where he can show that such misapplication of 
the funds will work special injury to him as distinguished from other 
residents or taxpayers. Texarkana v. Leach, 66 Ark. 40, 48 S. W. 807, 74 Am. 
St. Rep. 68. As to the right of a taxpayer not so specially injured to sue 
there is more doubt. The older doctrine, and that which is still followed by 
some of the states, attempts to draw an analogy between suits to restrain 



